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L. [§1.1] ROLE OF THE ATTORNEY

The primary purpose of this manual is to treat the subject of estate
administration from the perspective of the personal representative and the
personal representative’s attorney. On occasion, however, the lawyer may be
asked for advice immediately after the death of the decedent, sometimes from
a person who does not have the right to act as personal representative.
Therefore, this chapter also covers problems and rights of others before the
estate administration begins.

1L IMMEDIATE PRACTICAL PROBLEMS
A. Rights To The Body And To Control Burial
1. [§1.2] In General

In the absence of testamentary disposition to the contrary, a surviving
spouse or next of kin has “a legitimate claim of entitlement” to possession of
the body of a deceased person for the purpose of burial, sepulture, or other
legal disposition as the surviving spouse or next of kin may see fit. Crocker v.
Pleasant, 778 S0.2d 978, 985 (Fla. 2001). In Andrews v. McGowan, 739 So.2d
132 (Fla. 5th DCA 1999), the court ruled that a judicially separated spouse had
the right to determine disposition of his deceased spouse’s remains over the
objection of the decedent’s son and daughter.

The unlawful withholding of the body is an actionable wrong for
which damages may be recovered. Kirksey v. Jernigan, 45 So.2d 188 (Fla.
1950), 17 A.L.R.2d 766. Tortious interference with the disposition of a body
may give rise to a cause of action. Donigan v. Nevins, 785 S0.2d 573 (Fla. 4th
DCA 2001). An action may also be brought under 42 U.S.C. §1983 for
deprivation under the Due Process Clause. Crocker.

If the next of kin refuses to claim the body and is not legally
responsible for burial, the county is responsible for burying the decedent. Att’y
Gen. Op. 91-33. F.S. Chapter 406 authorizes the anatomical board located at
the University of Florida Health Science Center to receive dead bodies that are
unclaimed or are to be buried at public expense. F.S. 406.50. The bodies then
may be used for medical science. F.S. 406.57.
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