S. LARUE WILLIAMS*

INTRODUCTION

Since the publication of FLORIDA CONSTRUCTION LAW AND PRACTICE
(Fla. Bar CLE 4th ed. 2002), there have been changes to the construction
contract forms of the American Institute of Architects (AIA) and other national
organizations; changes in the methods of delivery of design and construction
services; new federal and state legislation; and appellate court decisions that
have modified construction law in this state. Attempts to shift the risks
associated with design and construction to other parties through insurance and
bonds continue to challenge Florida construction lawyers and their clients. As a
result, staying abreast of construction law changes and practices continues to be
a major effort for those who practice in this field. The Florida Bar has
recognized construction law as a specialty and, in 2005, began a board
certification program for lawyers who qualify for and pass the construction law
certification exam.

Because the law in this area is not static, this fifth edition is not only
timely but essential for busy lawyers who cannot keep abreast of the many
opinions of our appellate courts. As with other specialized areas of substantive
law, it is not enough to know the rule — for every rule there are several
exceptions that may make the rule inapplicable, and, at times, there are
exceptions to the exceptions. This edition covers not only the general rules with
which even those lawyers who only dabble in construction law may be familiar,
but also the many exceptions that are sometimes ignored even by those with
substantial construction law experience.

The steering committee has again gathered together authors for this
manual who are shining examples of dedicated construction lawyers. They are

*J.D. 1970, University of Florida. Mr. Williams is a member of The Florida Bar, the Volusia County Civil
Trial Attorneys Association, and the American Bar Association’s Forum Committee of the Construction
Industry and Committee on Construction Litigation. He is Florida Bar Board Certified in Construction Law,
Business Litigation Law, and Civil Trial Law, and is certified by the National Board of Trial Advocacy in Civil
Trial Advocacy. Mr. Williams is a managing member of Kinsey, Vincent, Pyle, LC, in Daytona Beach.
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recognized not only for their experience and talents in this area, but also for
their sincere desire to share their knowledge with other Florida lawyers.

Practitioners will appreciate the structure of the manual, which allows
one to easily locate applicable law and pragmatic advice by type of client as well
as by type of dispute. The steering committee expresses its appreciation to the
authors of the manual for making this publication a valuable tool for Florida
lawyers.
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BRUCE D. PARTINGTON*
LUIS PRATS**¥
WM. CARY WRIGHT***+

RIGHTS AND LIABILITIES OF THE OWNER

L [§2.1] INTRODUCTION

1L PRECONSTRUCTION PHASE
A. [§2.2] In General
B. [§2.3] Owner And Design Professional
C. Owner And General Contractor
1. [§2.4] In General
[§2.5] Selecting A Contractor: Bids And Bidding
[§2.6] Bonds
[§2.7] Alternative Forms Of Contractor Agreements
[§2.8] Special Project Considerations For Contracts
Between Owner And Contractor
D. [§2.9] Owner And Construction Lender
E. [§2.10] Notice Of Commencement

bl

*J.D., 1990, Florida State University. Mr. Partington is a member of The Florida Bar and the American and
Escambia-Santa Rosa County bar associations. He is admitted to practice in the United States Circuit Court of
Appeals, Eleventh Circuit, and the United States district courts for the northern and middle districts of Florida.
Mr. Partington is Florida Bar Board Certified in Construction Law. He is a partner in Clark, Partington, Hart,
Larry, Bond & Stackhouse in Pensacola.

**].D., 1981, Stetson University. Mr. Prats is a member of The Florida Bar and the American and
Hillsborough County bar associations. He is Florida Bar Board Certified in Construction Law. Mr. Prats is a
shareholder in Carlton Fields, P.A., in Tampa.

*¥**].D., 1990, Stetson University. Mr. Wright is a member of The Florida Bar and the American and

Hillsborough County bar associations. He is Florida Bar Board Certified in Construction Law. Mr. Wright is a
shareholder in Carlton Fields, P.A., in Tampa.

TMr. Prats and Mr. Wright coauthored §§2.25-2.41 of this chapter. They wish to acknowledge the assistance
of Min K. Cho in preparing this chapter. Mr. Cho practices with Carlton Fields, P.A., in Tampa.
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II.

Iv.

VL

VIIL

CONSTRUCTION (PERFORMANCE) PHASE

A. [§2.11] Control Of Project
B. [§2.12] Time For Completion
C. [§2.13] Changes, Change Orders, And Claims
D. [§2.14] Payment Procedures
COMPLETION PHASE
A. [§2.15] In General
B. Doctrine Of Substantial Performance
1. [§2.16] In General
2. [§2.17] Issuance Of Substantial Completion Certificate
C. [§2.18] Final Payment
D. [§2.19] Owner’s Right To Stop Work
E. [§2.20] Owner’s Right To Terminate Contractor’s
Employment
F.  Warranties

1. [§2.21] Implied And Express
2. [§2.22] Statutory

[§2.23] CAUSES OF ACTION

[§2.24] DAMAGE CLAIMS

INSURANCE CONSIDERATIONS

A. Protection Of Work In Progress: Builder’s Risk Coverage
[§2.25] In General

[§2.26] Nature And Form Of Coverage

[§2.27] Establishing Amount Of Insurance

[§2.28] Effect Of Owner, Contractor, And Others

1.

Elb

As Co-Insureds

5. [§2.29] Duration Of Coverage
[§2.30] Scope Of Builder’s Risk Coverage
Coverage Exclusions And Limitations

a.
b.
c.

d.

=h

[§2.31] In General

[§2.32] Increase Of Hazard By Insured

[§2.33] Loss Due To Design, Specifications,
Workmanship, Or Materials

[§2.34] Loss Due To Wear And Tear, Deterioration,
And Settling Of Foundation

[§2.35] Loss Due To Earth Movement

[§2.36] Loss Caused By Surface Water Or Waves

[§2.37] Loss Caused By Theft
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h. [§2.38] Loss Occasioned Or Increased By Local
Ordinance Or State Law
i. [§2.39] Loss To Interior Of Building Caused By
Rain, Snow, Sand, Or Dust
j- [§2.40] Loss Concurrently Caused By Covered
And Excluded Risks
B. [§2.41] Protection Against Liability Claims



